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Dols and mental capacity policy 
(Deprivation of liberty safeguards) 

 

Aim: 

 To comply with The Deprivation of Liberty Safeguards (DOLS) regulations, which arise from 
the Mental Capacity Act (MCA) 2005. 

Quote from the Department of Health: “The safeguards provide a framework for approving 
the deprivation of liberty for people who lack the capacity to consent to treatment or care in 
either a hospital or care home that, in their own best interests, can only be provided in 
circumstances that amount to a deprivation of liberty. The safeguards legislation contains 
detailed requirements about when and how deprivation of liberty may be authorised. It 
provides for an assessment process that must be undertaken before deprivation of liberty 
may be authorised and detailed arrangements for renewing and challenging the authorisation 
of deprivation of liberty.”  

Scope 

Anyone dealing with people who lack the ability to give consent.  

Terminology 

Managing Authority – a care home or hospital  

Supervisory Body – a PCT (re hospital) or Social Services (re care home)  

MCA – Mental Capacity Act  

DOLS – Deprivation of Liberty Safeguards  

Background Notes  

The Mental Capacity Act 2005, covering England and Wales, provides a statutory framework 
for people who lack capacity to make decisions. When someone lacks capacity to make 
decisions or take actions for themselves, others may have to make those decisions on their 
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behalf. When they do this, they should not deprive the person who lacks capacity of their 
liberty, unless it is essential to so in the person’s best interests and for their own safety.  

 

What is deprivation of liberty? 

In establishing whether deprivation of liberty arises, it is necessary to consider all the 
circumstances and restrictions placed on a service user as it is not possible to say any single 
factor alone would always, or could never, amount to a deprivation of liberty. Based on 
existing case law, the following factors may be considered by the courts to be relevant when 
considering whether or not deprivation of liberty is occurring:  

 The person is not allowed to leave the facility. 

 The person has no, or very limited, choice about their life within the care home.  

 The person is prevented from maintaining contact within the world outside their 
home.  

Some examples of how staff actions can contribute to deprivation of liberty of a service 
user:  

 When staff exercise control over assessments, treatment, contacts and residence.  

 When staff exercise complete and effective control over the service user’s care and 
movements for a significant period. Duration is a relevant factor, even when justified 
to keep the person safe, as it may still lead to a deprivation of liberty.  

 When restrictions placed on a person by actions or omissions of staff providing care or 
treatment. For example, when a service user is unable to maintain social contacts due 
to restrictions placed on them by staff.  

How do you avoid unlawful deprivation of liberty? 

Deprivation of liberty can arise when a person is not allowed to make any choices at all about 
issues such as: 

 where they can be within their home  

 what they can do  

 who they can associate with, or  

 when and what they can eat  
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This could equally apply if choices were available but the care given to the person did not 
enable then to make any choices. Care staff should give service users choices in their 
everyday life activities, and act upon those choices whenever possible.  

The Deprivation of Liberty Safeguards makes it clear that a person may only be deprived of 
their liberty: 

 in their own best interests, and  

 when there is no less restrictive alternative  

A person who lacks capacity and is the recipient of care and/or support does not necessarily 
mean they are deprived of their liberty, even if the door were locked and the staff would not 
let them leave unescorted for their own protection and in their best interest. For example, if 
someone was only able to leave when accompanied by a friend, family member, or were not 
allowed to leave in the middle of the night, or there was a locked or electronic keypad on the 
door, this alone would not necessarily amount to deprivation of liberty.  

Care staff should involve family, friends and carers in every stage of decision-making as their 
views are valuable and must be taken into account.  

What to do when a person may need to be deprived of liberty.  

If a person has to be deprived of their liberty (or is at risk of it), consideration should be given 
as to whether the person could be cared for safely with less restrictions. If deprivation of 
liberty cannot be avoided, it should be for the shortest period necessary. Deprivation of 
liberty cannot be used as a form punishment.  

The question of whether or not a person is deprived of their liberty will need to be kept under 
review and addressed explicitly at monthly review meetings, or whenever a change is made 
to the Care Plan. Details of how decisions are reached should be recorded in the service 
user’s care records.  

Policy 

The Deprivation of Liberty Code of Practice, published by the Ministry of Justice, will be 
followed in respect of all Service Users.  

The Deprivation of Liberty Safeguards - Forms and Record Keeping guide for Managing 
Authorities in England (Hospitals and Care Homes) will be used to manage DoLs.  

Procedure 

Concerned about an adult - call 03000 416161 (text relay 18001 03000 416161) or 
email: social.services@kent.go 
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